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Dear Committee Secretary

Inquiry into violence, abuse and neglect against people with disability in institutional and
residential settings, including the gender and age related dimensions, and the particular
situation of Aboriginal and Torres Strait Islander people with disability, and culturally and
linguistically diverse people with disability.

| attach a brief submission in relation to the current inquiry into violence, abuse and neglect of
disabled individuals living in institutional or residential settings. This submission argues that the ill-
treatment suffered by older Australians living in aged care facilities should be viewed as a violation of
their human rights, and that this should be taken into consideration in deciding how to tackle the issue.

I write this submission with the personal knowledge of the mistreatment that occurs in aged care
facilities. A relative of mine suffered serious neglect whilst in aged care. Her story is included below.
Seeing what happened to her has made me passionate about casting light on the issue.

If you should wish to discuss this submission, please feel free to contact me via the email address
supplied above.

Yours sincerely

Alison Youssef
Melbourne Law School
University of Melbourne
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In recent years, countless reports have been made of abuse and neglect
against older people living in aged care facilities. Such mistreatment should
be considered an infringement on an individual’s human rights under
international law. A rights-based approach illustrates Australia’s
international obligations to protect the elderly from these human rights
violations. The Australian government needs to adopt such an approach
and take positive steps to stop the mistreatment immediately.

The mistreatment of residents in aged care facilities

Abuse and ill treatment undoubtedly occurs in Australian aged care facilities. Very few hard
figures have been released, but it is estimated that over 100,000 elderly people are abused
each year.!

Certain instances reported in the media have been particularly harrowing. They indicate the
array of ill-treatment that occurs in aged care facilities, as well as its severity. Positive acts of
mistreatment have included the bathing of residents in kerosene,? the throwing of urine-
soaked sheets at residents, verbal abuse,* and inflicting burns.® Nurses and management have
also neglected residents by failing to change soiled linen,® administer much-needed pain
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relief, and seek medical assistance for seriously injured residents.” Neglect has in some cases
been life-threating, with patients being left to die asphyxiating on their own vomit.? Residents
are therefore at risk of physical injury (such as amputations® or gangrene®), mental injury
(such as distress'?), and even death.*?

Aged care residents have also suffered financial abuse. Theft often includes personal
property, such as jewellery'® and medication.!* Money is also frequently reported stolen.!®
Nurses and administration staff are normally the suspects of such actions.

Female residents also face the possibility of being sexually assaulted in aged care facilities. In
2012, 344 instances of unlawful sexual contact were reported in Australian aged care
facilities.® However, this number is unlikely to accurately reflect the prevalence of the issue,
as only around 19 per cent of sexual assaults are reported across the board.!” It has been
suggested that over 2000 sexual assaults in aged care yearly.'® Most instances have involved
assault by fellow residents or staff members. In one case, a resident notified her daughter that
she was being sexually assaulted by a nurse at the facility. She was told that he “could do
whatever [he] want[ed]” to her.!® Women in aged care can be particularly vulnerable to such
abuse because of a lack of support and guardianship, as well as mental impairment or other
disability.

Many people believe that the neglect suffered by aged care residents is due in part to a lack of
staffing in aged care facilities. Staff members are reportedly “run off their feet” as aged care
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homes continue to cut jobs and increase the demands placed on each carer.® There is
currently no mandatory staff-to-patient ratio that aged care facilities must comply with.?
Low numbers of staff at any given time makes mistreatment of residents even more likely.

A case study of an aged care resident

Lilly Callaghan was my great aunt. She lived in an aged care facility for the last three years
of her life. During her time there, |1 became aware of the fact that she was not being looked
after properly. The ways in which she was neglected, both physically and psychologically,
were shocking and unacceptable. Her story below shines a light on the experiences of many
individuals in aged care facilities.

LILLY CALLAGHAN’S STORY

Lilly was placed in a Victorian aged care facility in 2008. Soon after her arrival, she lost her
zest for life — her appetite diminished, she cried daily, and she stopped being active. Nurses
administered anti-depressants, but her mood did not improve. Nothing else was done to try to
improve Lilly’s mental wellbeing.

In 2009, Lilly fell and broke her hip. Despite being in agony, the facility chose to delay her
treatment. Instead of calling a locum, management told Lilly to lie down in bed. A medical
examination did not take place until hours later.

After returning from hospital, the facility ensured Lilly remained bedridden. They lowered
her bed to the floor so that she could not get up to eat, drink, sit, walk, leave her room, or go
to the toilet. It was rare to see Lilly doing anything but lying at ground-level.

Being constantly bedridden meant that Lilly developed pressure sores. She also lost weight,
as she was not eating. Lilly developed skin tears as a result of this.

Soon after, management decided to take a palliative care approach with Lilly. Under this
approach, they chose to stop administering medication to treat Lilly’s atrial fibrillation and
hypercholesterolemia.

In early 2011 Lilly had a sore on one of her legs. A swab of the infection tested positive for
staphylococcus aureus (or ‘golden staph’). This sore was not treated.

Lilly died in June 2011. When funeral directors visited, it became visible that Lilly’s leg was
liquefactive, and that one or two of her toes were black. At this time, it appeared that Lilly’s
lower leg and toes were gangrenous. Knowing that Lilly had suffered such ill-treatment has
traumatised family and friends.
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A human rights issue

This neglect and mistreatment of aged care residents breaches several United Nations (‘UN”)
Conventions.

The International Covenant on Civil and Political Rights (‘ICCPR”) states in Article 6 that
every human has the inherent right to life, and that this right should be protected by law.??
Article 7 also states that humans shall not be subject to torture or to cruel, inhuman or
degrading treatment or punishment.?® The UN Human Rights Committee has noted that cruel,
inhuman or degrading treatment occurs in nursing homes where there are deficiencies in
living conditions and the levels of care provided to residents.? It has since noted that state
parties should pursue efforts to improve the situation of elderly residents.?®

The International Covenant on Economic, Social and Cultural Rights (‘ICESCR’) has also
been breached. Article 11 states that State Parties recognise the right of every human to an
adequate standard of living, including adequate food, clothing and housing, and the
continuous improvement of living conditions.?® This therefore places the obligation on State
Parties to move immediately towards this goal.?” At the very least, State Parties need to
ensure that most individuals are not deprived of essential foodstuffs, primary health care,
basic shelter and housing, and basic forms of education.?® Arguably, Australia fails to
discharge this obligation as a significant number of residents are deprived of basic levels of
care, such as adequate food and water or medical care.?

Acrticle 12 reinforces Article 11. It states that humans should be given the highest attainable
standard of physical and mental health. The UN Human Rights Committee has explicitly
noted that this Article naturally applies to older persons. However, they go further by noting
that, if older people require special measures to be taken in order to enjoy the full range of
rights in the Covenant, State Parties are required to address them to the maximum of their
available resources.*® In 2010, the Committee noted that there was insufficient health care in
Dutch nursing homes, due to a lack of staff and training.3! It was found that this was due to
the state’s failure to address the standard of physical and mental health requirements of aged
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care nursing homes by the State. A similar finding could be found in Australia, particularly
because of the widespread acceptance of staffing deficits.*?

The UN Convention on the Rights of Persons with Disabilities (‘CRPD’) may also apply.
Article 1 states that the purpose of the Covenant is “...to promote, protect and ensure the full
and equal enjoyment of all human rights and fundamental freedoms by all persons with
disabilities, and to promote respect for their inherent dignity.” ‘Persons with disabilities’
include “...those who have long-term physical, mental, intellectual or sensory impairments in
which interaction with various barriers may hinder their full and effective participation in
society on an equal basis with others”.

This convention is likely to apply to the majority of aged care residents, particularly because
it is believed that over 50% of these individuals suffer from dementia. * Dementia is very
likely to be considered a disability under this Covenant, as it has previously been found that
dementia is a mental disability within the meaning of human rights law.3* The Diagnostic and
Statistical Manual of Mental Disorders 5 (‘DSM-5’) also lists dementia as an illness, which
further confirms the status of dementia as a disability among clinicians.®®

Articles 9, 16, 20, 25 and 26 of the CRPD are also potentially engaged here. These Articles
require State Parties to take appropriate measures to (i) ensure persons with disabilities have
equal access to the physical environment; (ii) protect persons with disabilities from
exploitation, violence and abuse; (iii) ensure personal mobility with the greatest possible
independence; (iv) ensure access the highest attainable standard of health without
discrimination because of a person’s disability; and (v) enable persons with disabilities to
attain and maintain maximum independence, full physical, mental social and vocational
ability, and full inclusion and participation in all aspects of life. The Australian government
fails to meet these requirements by not ensuring that aged care residents are looked after in
the above ways.

Australia has also failed to obey the Convention on the Elimination of all Forms of
Discrimination Against Women (‘CEDAW?’). This Convention defines discrimination against
women as “...any distinction, exclusion or restriction made on the basis of sex which has the
effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women,
irrespective of their marital status, on a basis of equality of men and women, of human rights
and fundamental freedoms in the political, economic, social, cultural, civil or any other field.”
As women make up approximately 70% of aged care residents in Australia,®® CEDAW is
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relevant to a majority of aged care residents. Instances of sexual abuse in aged care facilities
(discussed above), and the lack of safeguards against it, can therefore be seen as
discriminatory against older women.®” Australia has arguably failed to pursue through policy
the elimination of this discrimination.®

Australia has signed and ratified all of the above Conventions. They are therefore bound to
create and alter domestic laws in order for it to be consistent with each treaty.® The fact that
they have failed to do so means they have breached the above treaties. The Human Rights
(Parliamentary Scrutiny) Act*® also implicitly encourages Australia to ensure that laws are
consistent with international obligations. Australia is therefore actively breaching their
obligations under international law, and passively breaching their obligations under domestic
law.

Pushing for change

There are signs that the Australian government is beginning to perceive aged care residents as
possessing human rights worthy of protection. The Charter of Care Recipients Rights and
Responsibilities*!, which forms part of the Aged Care Act 1997 (Cth), identifies the rights of
residents in aged care facilities. These include the right to (i) quality care appropriate to his or
her needs; (ii) to be treated with dignity and respect, and to live without exploitation, abuse or
neglect; and (iii) to live without discrimination or victimisation, and without being obliged to
feel grateful to those providing his or her care and accommodation.

However, this Charter is insufficient to meet Australia’s obligations under the international
Conventions discussed above. The state is required to take active steps to protect rights; more
needs to be done to proactively protect the rights of aged care residents. The charter does not
require the government to act on complaints made under the Charter, nor does it hold
accountable those who breach the Charter.

In order for Australia to fulfil their obligations under International law, more work needs to
be done to incorporate the values of the Conventions into domestic law. Most importantly,
such an approach would empower older people to protect their rights and create
accountability for rights violators.

The need for a more specific human rights instrument

There is increasing dialogue around whether current international instruments are sufficient
to protect the rights of older people. In response, the General Assembly of the United Nations
established an Open Ended Working Group on Ageing (‘OEWG’) in 2010. This group
intends to review existing protection of older people’s human rights, and consider how their
rights could be further protected. At their most recent meeting, it was established that there
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needs to be greater protection of elderly people’s human rights.*? Some delegates believe this
could be reached by the international Conventions discussed above. However, others argue
that a specific international legal instrument needs to be created which addresses the rights of
older people.

This instrument has been coined the Convention on the Rights of Older People. This
Convention is considered necessary to protect older people’s human rights, as it would
establish legal standards capable of “challenging and replacing stigmatising and
dehumanising ageist attitudes and behaviour in society”.*® It would also clarify how human
rights should apply in older age, as the current conventions do not do this. Further, it would
allow individuals to better understand and assert their rights, as well as improve
accountability of State Parties for their human rights obligations towards older people.
Finally, it would provide a framework for policy and decision making involving the issue.

HelpAge International considers that this Convention is necessary, in order to ‘(i) provide a
comprehensive and systematic framework for the protection and promotion of all human
rights in older age, (ii) prohibit discrimination on the basis of older age in every aspect of our
lives, (iii) articulate how each human right specifically applies to us in older age; and (iv)
provide for a strong implementation, monitoring and accountability system’.4*

It is possible that such a Convention will be created in the future, under the guidance of
OEWG. The Australian government should therefore take this as a sign and proactively
change legislation to be more in line with such international developments. Doing so would
involve actively altering legislation to further protect institutionalised elderly individuals.

Conclusion

It is clear that older individuals living in aged care suffer neglect and abuse. I myself have
been witness to such mistreatment, during the time in which my great aunt lived in a nursing
home. The mistreatment outlined above is inhumane and unjustifiable.

It should naturally be considered a violation of human rights. Australia can therefore be seen
as violating various human rights conventions, which they have signed and agreed to ratify.
They should immediately alter legislation in order to actively protect older Australians in
aged care.

The Convention for the Rights of Older People, which may be created in the near future,
further confirms Australia’s obligation to care for our elderly. Australia should use this as yet
another reason to proactively protect the rights of elderly citizens.
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